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RECOMVENDED DECI SI ON AND ORDER

Thi s proceedi ng ari ses under the Energy Reorgani zati on Act of
1974 (“ERA’), as anmended, 42 U S.C. 8§ 5851, et seqg., and the
regulations at Title 29 of the Code of Federal Regulations. (AX
1)* The ERA protects enployees in the nucl ear power industry from

Y'In this Recommended Decision and Order, “AX.” refers to the
Adm ni strative exhibits, “CX.” refers to the Conplainant’s
exhibits, “RX.” refers to the Respondent’s exhibits, “Tr.” refers
to the transcript of the first hearing, and “Supp. Tr.” refers to



enpl oynment di scrimnationresulting fromconmencing, testifying at,
or participating in proceedings or other actions to carry out the
pur poses of the ERA or the Atom c Energy Act of 1954, as anended,
42 U.S.C. Section 2011, et seq.

The Conpl ai nant, Kevin R Doody, filed a conplaint under the
ERA on March 31, 1997. The Conpl ainant alleged that he was
term nated for reporting safety concerns related to the Radiation
Protection Programat the Perry Nucl ear Power Plant to supervision
and managenent, the conpany onbudsman, and the Nucl ear Regul atory
Commi ssi on. He further alleged that he had been subject to
harassing, intimdating, and discrimnatory treatnent beginning in
Novenber of 1995 and culminating in his termnation on March 19,
1997. (AX 1)

After an investigation, the Cccupational Safety and Health
Adm ni stration determ ned that the Conplainant’s term nation was
not retaliatory for his involvenent in safety/health protected
activity, but instead was due to work performance and
i nsubor di nati on. (AX. 1) M. Doody tinely appealed this
determ nation and requested a hearing. (AX. 2) A formal hearing
inthis mtter was held fromJuly 24, 1997, through July 29, 1997.
Thereafter, a Mtion by the Conplainant to Reopen the Record was
granted, and a second hearing was held on January 28, 1999.

| SSUES:

1. Whet her the Conpl ai nant engaged in activity protected
under the ERA; and,

2. Whet her t he Respondent had | egi ti mat e, nondi scri m natory,
non- pret extual reasons for taking adverse action agai nst
t he Conpl ai nant .

FI NDI NGS OF FACT:

The Respondent, Centerior Energy Corporation, is the parent
conpany of the C eveland Electric Illum nating Conpany (CEl). CEH
is licensed by the Nuclear Regulatory Conmi ssion to operate the
Perry Nucl ear Power Plant in Perry, Ohio. It was at this facility
t hat t he Conpl ai nant, Kevin Doody, was hired by CEl as an Engi neer -
Nucl ear on August 14, 1995. (Tr. 360) He was hired into the
Radi ati on Protection Section as part of CEl ' s new
ALARA/ Radi ol ogi cal Engineering Unit (AREU). Id. This unit was

the transcript of the second hearing.
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created to provide centralization and expertise to the ALARA?
programwhil e | essening the burden of dealing with ALARA i ssues on
other units within Perry. (Tr. 590) The Conpl ai nant was hired
based on his degree in chem cal engineering and his ALARA-rel ated
experience at other nuclear facilities. (Tr. 592)

The Conpl ai nant wor ked under the supervision of Sun Lee, the
ALARA Radi ol ogi cal Engi neering Superintendent. (Tr. 51-52) Sun
Lee worked under the supervision of Pat Volza, the Radiation
Protection Section Manager. At sone point, the relationship
bet ween Sun Lee and the Conpl ai nant becane acrinonious, with the
Conpl ai nant being openly critical of Sun Lee’'s conpetency as a
supervi sor to his peers and managenent. (Tr. 958, 1122-23, 1254)

On Cctober 16, 1995, the Conpl ai nant was assigned to conduct
a Human Performance Enhancenent System (HPES) eval uation of a tool
contam nati on probl emthe plant was experiencing. According to the
Conpl ainant’s wunderstanding of CElI's procedures, radiological
surveys of tools prior to storage were to be perfornmed exclusively
by Heal th Physics technicians. (Tr. 373) During the course of his
eval uation, however, the Conplai nant believed he discovered that
Heal t h Physi cs supervision had directed non-qualified technicians
to performthese surveys. (Tr. 374)

The Conplainant net with Pat Vol za on Cctober 18, 1995, to
di scuss this finding, and the Conpl ai nant was told that the probl em
woul d be handled. (Tr. 374, 390) The Conpl ai nant continued his
investigation and conpleted his report during the |ast week of
Novenber. (Tr. 392) A few days after submtting his draft for
comment and review, the Conplai nant and Vol za di scussed the report
and made changes to the Conplainant’s recommendations. (Tr. 393,
408, 620) The Conplainant testified that in early Decenber, Sun
Lee reprinmanded him for making too big a deal of the HPES and
informed him that his teammork was in question. (Tr. 411) On
Decenber 30, 1995, the Conpl ai nant’ s report was approved and i ssued
to the conpany.

On January 21, 1996, the plant was schedul ed to begin a sixty-
three day refueling outage. (Tr. 428) During this refueling
outage, referred to wthin the plant as “RFCG", plant personnel
were assigned to various positions to support the endeavor. On
January 2, 1996, the Conpl ai nant was assi gned to the Heal th Physics

ALARA is an acronym that stands for “as |ow as reasonably
achievable.” This standard mandates that |icensees keep radi ati on
exposures to a mninmum taking into account a nyriad of factors,
some of which are independent of worker safety. See 10 CF. R 8§
20. 1101(b).
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Pl anni ng El enent (HPPE). (Tr. 419) The Conpl ai nant was assi gned
to this unit based on his experience and because the HPPE
supervi sor, Donald Forbush, had worked with himin the past. (Tr.
873, 886) The Conplainant testified that HPPE had a reputation as
a tough work assignnment given the reluctance of those enployed
there to assist newconmers. (Tr. 416; CX. 2) Further, there was
testinony that the HPPE enpl oyees feared that the Conpl ai nant and
his co-workers were being brought in to replace them (Tr. 909)
Gven this environnment, GCeorge Sutton, a Radiation Protection
Section supervisor and friend of the Conplainant, nmet wth his
superior and al |l eged that the Conpl ai nant had been assi gned to HPPE
in order to fail. (Tr. 788) However, | find no evidence in the
record, other than the allegation itself, that this assignnent was
di si ngenuous. G ven the Conpl ai nant’ s experience and prior work
with the supervisor, his assignnent to the HPPE unit appears
| ogi cal and wi t hout ani nus.

Soon after his arrival in the HPPE, the Conplainant notified
Sun Lee that this departnment was behind in issuing the reports
necessary to all owthe work to proceed during the refueling outage.
(Tr. 424) The Conpl ai nant al |l eged that wi thin days of his arrival,
Donal d Forbush was bl am ng himfor these del ays even though these
reports were schedul ed to be issued prior to his appointment. (Tr.
425)

Several of the Conplainant’s co-workers testified concerning
his alleged [ ack of productivity while assigned to the HPPE unit.
The HPPE supervi sor, Donal d Forbush, testified that the Conpl ai nant
was not conpl eting enough ALARA reviews due to his inclination to
re-visit the research done by others upon which he was to base his
revi ews. (Tr. 877-78) M chael Tullai, an ALARA coordi nator,
testified that the Conplainant repeatedly referred to his degree
and treated him “like a person of |ower stature.” (Tr. 1300)
Li kewi se, Allen Treat, another enployee in the ALARA radi ol ogi cal
engineering unit, testified that the Conplainant often referred to
hi s engi neering degree and noted that “he liked to hold it over
us.” (Tr. 1324) Treat further stated that the Conpl ai nant woul d
stand behi nd Sun Lee during norning neetings, shake his head, rol
his eyes, and smrk at Lee. (Tr. 1327) He testified that the
Conpl ai nant created “a sonewhat negative atnosphere, and . . . it
was a burden, sonmetines, to be around him” (Tr. 1328) Simlarly,
Marcia Balash, an admnistrative assistant in the radiation
protection section, described the Conplainant’s behavior as
“arrogant”, and testified that he tried to take control of the
safety neetings. (Tr. 1338) Al t hough acknow edging that the
Conpl ainant was polite towards her, she found him to be
“patroni zi ng” and was unconfortable working with him (Tr. 1340)
Bal ash testified that she was aware of the tension between the
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Conpl ai nant and Sun Lee, and that this created a stressful work
environment. (Tr. 1341)

The Conpl ai nant testified that he believed his performance was
about the sanme as the other nenbers of the HPPE unit, and that his
only problemwas in understanding his role and the hierarchy of the
unit. (Tr. 504) Furthernore, the Conplainant testified that his
work ethic was criticized because the accusers feared losing their
jobs and did not want to take responsibility for the unit being
behi nd schedule. (Tr. 1401-03)

During the course of the refueling outage, the Conpl ai nant
expressed safety concerns regarding two incidents: the bellows
decontam nation and the drain dowmn. In |ate January, the bell ow
cavities were to be enptied to decrease the anmount of radiation to
which workers in the area would be exposed. (Tr. 428-9) As a
result of this activity being perfornmed | ater than schedul ed, the
Conpl ai nant bel i eved that the workers in the area were picking up
| arger doses of radioactivity than planned. (Tr. 429, 431) The
Conpl ai nant i nforned Sun Lee and Donal d For bush of this devel opnent
and was told by Sun Lee that a PIF? would be filed. (Tr. 431) The
Conpl ainant sent an e-mail inquiring into the status of this
investigation a few days |ater, but Sun Lee did not reply. (Tr
432)

On February 6, 1996, Pat Vol za assigned the Conplainant to
evaluate the dose rates for draining the recirculation system
piping in preparation for performng a chem cal decontam nation.
(Tr. 432) Renpbval of the water from the pipes, which acts as a
shield, results in an increase in radiation exposure. Pat Vol za
wanted to know what the dose rates were going to be so as to
det erm ne whet her work could be conducted contenporaneously wth
the drain down. (Tr. 435) Although unable to |locate historica
radi ation surveys fromprior drain downs, the Conpl ai nant concl uded
that the dose rates woul d i ncrease to unacceptable | evel s based on
his prior experience and private research. (Tr. 435-437)
Nonet hel ess, Pat Vol za decided to proceed with the drain down
despite the Conplainant’s opinion. (Tr. 437) Al t hough the
evi dence was unclear, it appears that the radiation |levels during
the drain down doubled in sonme areas while only marginally

increasing in others. Regardl ess, the radiation |evels never
exceeded federal dose limts during the drain down. (Tr. 842,
1515)

SA PIF, or “Potential Issue Fornf, is an organizational tool
used to classify and resolve issues dealing with personnel and
procedures within the plant.

-5



Upset that managenent had proceeded with the drain down
despite his reconmmendati ons, the Conplainant net with Sun Lee and
Pat Vol za on February 7, 1996, to discuss how this decision was
made. (Tr. 439-40) Pat Vol za testified that the decision to
proceed was a managenent deci sion nmade after several enpl oyees who
had been present for previous outages opined that the dose would
increase by only 25 to 33 percent. (Tr. 643-44) During this
neeti ng, the Conpl ai nant had a heated exchange with Vol za and Lee.
Vol za testified that the Conplainant appeared “very enotional”,
“di sturbed”, and “very red-faced”. (Tr. 650) According to Vol za,
t he Conpl ai nant yel |l ed at tinmes, used abusive | anguage, and accused
hi mand Lee of lying. (Tr. 652) Likew se, Lee concurred that the
Conpl ai nant threw a tantrum and accused themof lying. (Tr. 308-
10) The Conpl ai nant acknow edged t hat he was upset, swore, raised
his voice, was red, and his eyes were watering. (Tr. 471, 1404)
The Conpl ai nant, however, denied cursing at Vol za or calling hima
liar. (Tr. 1404-1405) Based on the Conpl ainant’s conduct, Vol za
questioned the Conplainant’s enotional stability. (Tr. 651) He
asked t he Conpl ai nant whet her he wanted to conti nue his enpl oynent
at Perry, and requested a decision by the end of the day. (Tr
653; RX. 12)

The Conpl ai nant and Pat Vol za net next on February 12, 1996,
to discuss their prior neeting. (RX. 12) The Conpl ai nant was
apol ogetic and requested that he be I eft on his current assignnent.
(Tr. 653) Further, he presented Pat Volza with the information he
relied upon in recommendi ng against the drain down. (Tr. 1412)
Pat Vol za enphasized his concerns regarding the Conplainant’s
conduct, enotional stability, his inability to accept nmanagenent
decisions, his inability to receive and accept critical feedback,
his lack of trust and respect for his peers, and his |ack of
teamwork. (Tr. 654-56; RX. 12) The Conplainant reiterated his
desire to remain on this assignnment, and was told that a decision
woul d be reached after Pat Vol za di scussed the matter with Sun Lee
and Craig Reiter. (Tr. 654; RX 12)

The follow ng day, Pat Volza informed the Conplainant that
managenent thought it best that he remain in the HPPE so as to
sal vage his reputation in the conmpany. (Tr. 657, 1116, 1414; RX
12) In addition, the Conplainant was informed that a neno
docunenting his conduct in the prior neetings would be placed in
his supervisory file. (Tr. 470, 659) The Conpl ai nant protested
this docunentation as unjust and infornmed Pat Vol za that he woul d
take this issue up the chain of command. (Tr. 478, 659; RX. 12)
G ven the Conplainant’s response to the docunentation, Pat Vol za
agai n expressed reservati ons about his conduct and told hi mthat he
woul d consult Human Resources to determne the next course of
action. (Tr. 661; RX. 12)



On February 14, 1996, Pat Vol za contacted Ji mDail ey and Fran
Szynal of Human Resources to discuss the Conplainant. (Tr. 661
RX. 12) It was suggested that the facility onbudsman be contacted
concerning this situation, which Pat Vol za did w thout nentioning
the name of the Conplainant. (Tr. 662; RX. 12) Later that day,
Pat Vol za again nmet with the Conplainant and told himthat Human
Resources felt that the actions being taken were proper. (Tr. 484,
RX. 12) Pat Vol za instructed the Conpl ainant to contact both Jim
Dai | ey and t he onbudsnman to di scuss his issues. (Tr. 484, 664; RX
12) Wth this, the Conplai nant responded t hat he was bei ng harassed
by Pat Vol za and hi s managenent staff. (Tr. 663; RX 12)

The next day, Volza net with JimDailey and D ck Brandt, the
pl ant general manager, to di scuss the Conpl ai nant’s al | egati ons and
hi s concerns regarding the disruptive effect of the Conpl ai nant on
the organization. (Tr. 665; RX. 12) At this neeting, Pat Vol za
was instructed to arrange a neeting between t he Conpl ai nant and Ji m
Dailey to discuss his harassnent allegations. (Tr. 666; RX. 12)
The Conpl ainant net with JimDailey on February 16, 1996. At sone
poi nt, Pat Vol za joined this neeting. (Tr. 500, 667; RX. 12) Pat

Vol za testified that the neeting was going well until the
di scussion turned to the Conplainant’s work in the HP Pl anning
Secti on. (Tr. 500, 667, RX 12) According to Volza, the

Conpl ai nant accused rmanagenent generally, and Don Forbush
specifically, of intimdation based on their managenent styles.
(Tr. 667; RX. 12) In the mdst of these discussions, the
Conpl ai nant got up and left. (Tr. 667; RX. 12)

On February 19, 1996, Sun Lee authored a nmenorandum at the
direction of Pat Volza which proposed to docunent a coaching and
counseling session performed by Sun Lee and Pat Volza. (CX 5)
This nmenorandum referenced five areas of concern regarding the

Conpl ai nant’ s behavior. [1d. Additionally, the nenorandum states
that the Conpl ai nant engaged i n unacceptabl e behaviors during the
session itself. | d. However, Sun Lee testified that he never

attended this coachi ng and counsel i ng session and was i nstructed to
wite this nmenorandum by Pat Volza in anticipation of such a
sessi on. (Tr. 96-102; CX. 7) Pat Vol za testified that this
session was intended to take place to address the Conplainant’s
conduct but was put on hold by Human Resources in light of the
investigation into the Conplainant’s harassnment claim (Tr. 669-
70) This menorandumwas pl aced in the Conpl ai nant’ s personnel file
and was also sent to Human Resources. (CX. 7; Tr. 101) No
expl anation was offered as to why this nenorandum incl uded an
antici patory docunentation of the Conplainant’s poor conduct.

On February 22, 1996, the Conpl ainant wote a five page report
to the onbudsman docunenting his concerns. (Tr. 504, 1417) The
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onmbudsman, Larry Lindrose, net with the Conplainant on March 8,
1996, as part of his investigation. On March 21, 1996, the
onmbudsman conpleted his investigation and published his report.
(RX. 7) This report dealt with issues concerning the drain down,
all eged intimdation by Radiation Protection Section nmanagenent,
al l eged inappropriate nanagenent actions towards personnel in
relation to the Conpl ai nant’ s HPES concer ni ng t ool decontam nati on,
whet her the Radi ati on Protection Secti on managenent had suffici ent
organi zati onal freedomto i nplenent the programin conpliance with
NRC requirenents, and whether Radiation Protection Section
managenent was threatening the Conpl ai nant. Id. After
interview ng the Conplainant for approximately three and one-half
hours, interview ng an additional seven people, and spending in
excess of 180 hours investigating the Conplainant’s concerns, the
ombudsman found no docunmentation or indication that the
Conpl ainant’s allegations had nmerit. (RX. 7; Tr. 1346-50)

Sun Lee, attenpting to reconcile his differences with the
Conpl ai nant, sent the Conplainant an e-mail on February 28, 1996,
suggesting that the past week’ s incidents be put behind them (Tr.
505) According to the Conpl ai nant, when he and Sun Lee net he was
informed that it was a coachi ng and counseling session concerning
his behavior. (Tr. 505) Follow ng the neeting, the Conpl ai nant
call ed the onbudsman to find out what was going on. (Tr. 506) On
behal f of the Conpl ai nant, the onbudsman contacted Pat Vol za who
told himthat the neeting was the Conplainant’s six nonth review
(Tr. 506) The Conpl ainant testified that neither the onbudsman nor
Jim Dail ey, from Human Resources, could find the provision which
required the Conplainant to undergo such a review. (Tr. 507-8)
However, Fran Szynal, also of Human Resources, testified that six
nonth reviews of other new enployees were nmade, and that such
reviews were recommended. (Supp. Tr. 222-23)

A letter prepared by Jim Daley dated February 28, 1996,
states, “Pat Vol za cal |l ed and had been told by Tony Sil akoski [the
onmbudsman at the tinme of Conplainant’s investigation] that he was
not to speak to Kevin Doody until Mary O Reilly, Legal Departnent,
got back to him” (CX. 134)% The Conpl ai nant contends that this
rai ses the issue of whether the Respondents testified truthfully
regarding Ms. OReilly’'s involvenent in the Conplainant’s
term nation and whether the onbudsman investigation was truly
i ndependent .

“The Respondent objected to this evidence, averring that it
falls outside the scope of the second trial. (Supp. Tr. 112-127)
As | find that it does not alter the outcone of ny Recommended
Deci sion, however, | will err on the side of inclusion.
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On March 26, 1996, Donal d For bush submitted a Pl F based on the
Conpl ai nant’ s conduct. (Tr. 510) The Conpl ai nant, however, was
exonerated as the problem was one of procedure rather than his
specific actions. (Tr. 927-28)

By neno dated April 18, 1996, Sun Lee forwarded docunentation
concerni ng the Conpl ai nant to the Respondent’s | egal departnent for
review. (CX 72) The nmeno stated that the Conpl ai nant had rai sed
an onmbudsman issue which was investigated and found to have no
quality issues. 1d.

In early May of 1996, an i ndependent investigator was on-site
from the Nuclear Safety Review Commttee investigating concerns
related to radiation protection and the refueling outage. (Tr.
521-22) The Conpl ai nant, feeling that his outage concerns had not
been properly investigated and that he was being retaliated
agai nst, expressed his concerns to this investigator. (Tr. 525,
532)

On May 17, 1996, the Conplainant net with Sun Lee and Jim
Dailey to discuss his six-nmonth performance review. The review,
dated April 18, 1996, was not submitted six nonths after the
Conplainant’s start date due to the refueling outage and the
pendi ng investigations related to the Conplainant’s harassnent
claims. (Tr. 128, 670) The Conpl ai nant was reviewed as having
good technical skills but his behavior was found to be a problem
and his overall|l performance was rated as bel ow expectations. (CX
9) At this time, the neno witten on February 19, 1996, was
utilized to show the Conpl ainant the areas for inprovenent in his
conduct . (CX. 7) In a subsequent e-mail, Sun Lee characterized
this neeting as both a performance review and a coaching and
counseling session. |d.

I n August 1996, the Conpl ai nant, believing that he was being
harassed due to his disputes wth managenent during the refueling
outage and his related personnel actions, contacted the NRC with
his concerns. (Tr. 527, 533-34) Also in August 1996, Sun Lee
di sci plined the Conplainant for uttering the word “shit” in a
conversation he was having with Howard Conrad. (Tr. 327, 922) The
Conpl ai nant was | ater reprimnded by Sun Lee for uttering either

“hell” or “damm” and “crap.” (Tr. 534, 926) Lee said that he
di sci plined the Conpl ai nant for “use of profanity and an inability
to stop when the profanity kept on persisting. . . . He just did

not know when to stop and it becane disruptive.” (Tr. 325) The
Conpl ainant testified that he had never seen Lee correct other
techni cians who had used profanity, and that he had heard Lee
hi nself use profanity. (Tr. 489-93) Simlarly, George Sutton
testified that he heard “a | ot of foul |anguage” at the plant, but
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never saw anyone reprimanded for it. (Tr. 765-68) Furthernore
Sutton once intentionally swore in front of Sun Lee, but Lee did
not respond. (Tr. 766-67) Likew se, Howard Conrad testified that
Lee corrected the Conplainant for using profanity, despite using
profanity hinself and not correcting other people in the plant who
used profanity. (Tr. 922-23, 926) Conrad did note, however, that
Lee and Ed Gordon did eventual ly start disciplining other enpl oyees
regarding their |anguage. (Tr. 927, 950)

Around August 20, 1996, the Conplainant inspected the
corrective actions taken on the tool control process stemm ng from
the HPES he conpl eted the previous Novenber. (Tr. 535) He prepared
an e-mail criticizing an aspect of the corrective actions taken,
and sent it to several plant personnel for coment. (Tr. 536)
Subsequently, Sun Lee counseled the Conplainant for sending a
witten docunent to another individual w thout first having the
docunent revi ewed by his organization. (Tr. 537) The Conpl ai nant
bel i eved that conpany policy did not require such review of an e-
mai | . (Tr. 538) Sun Lee released a nenbo on Septenber 6, 1996,
dealing with these corrective actions that addressed sone of the
Conpl ai nant” s concerns. (Tr. 541; CX. 162) Sun Lee testified that
this meno was incorrectly dated March 6, 1996, an error which the
Conpl ai nant alleged was done intentionally to portray him as
bringing up issues that had already been resolved. (Tr. 63-66,
543)

The Conplainant nmet with Craig Reiter and Jim Dailey to
di scuss the renoval of his six nonth performance review in |late
Septenber or early Cctober of 1996. (Tr. 1121-22) The only two
concerns addressed by the Conpl ainant stemmed from the six nonth
review and his opinion that Sun Lee was a poor supervisor. (Tr
1122-23) Craig Reiter attenpted to alleviate both concerns by
agreeing that the Conplainant’s six nonth review woul d not inpact
his annual review if his conduct was appropriate and that a
consul tant had been brought in to work with Sun Lee on his
supervisory skills. [Id.

The Conpl ai nant and Sun Lee nmet on Novenber 14, 1996, for an
interimperformance review. (Tr. 266) Sun Lee testified that his
intention was to discuss howthe Conpl ai nant had nmade sone progress
regarding his behavior wthout referencing his six-nonth
performance review. 1d. The Conplainant requested that his six-
nmonth review be renoved from his records, but Sun Lee refused.
(Tr. 267) At this point, the Conplainant told Sun Lee that he was
going to go to the NRC with his conplaints. Lee responded that
this was his prerogative. 1d.
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Later that nonth, the Conpl ai nant sought perm ssion from Sun
Lee to attend an off-site certification class in Boston,
Massachusetts. (Tr. 1125) Sun Lee discussed this request with
Craig Reiter who in turn discussed it wwth Dick Brandt. 1d. Dick
Brandt decided that the conpany should inquire into bringing the
course to the facility so that nore enpl oyees could attend. (Tr.
1126) Thus, the Conpl ai nant’ s request was deni ed. The Conpl ai nant
objected to the conpany’s response because he w shed to be
qualified in time for the next test and viewed this denial as an
attenpt to hold himback professionally. (Tr. 573, 1127, 1430-31)
He arranged a neeting to discuss the issue with Craig Reiter and
Sun Lee on Decenber 4, 1996. According to Craig Reiter, the
Conpl ai nant wal ked i nto the neeting and i nmedi ately started yelling
at Sun Lee. (Tr. 1118-19) The Conpl ai nant then infornmed Sun Lee
and Craig Reiter that he had taken his concerns of retaliation to
the NRC. (Tr. 1430, 1536) Eventually, the Conpl ai nant was granted
paid | eave to attend the training at his own expense. (Tr. 1127)

On January 15, 1997, the Conpl ai nant received an e-nmail from
Sun Lee informng himthat he, along with Robert Leib and Howard
Conrad, had been assigned to join the Enmergency Response
Organi zation (ERO*® as a Radiation Mnitoring Team (RMI) Leader
(CX. 14; Tr. 543) In response, the Conplainant sent an e-mail to
Sun Lee in which he expressed a concern with the manner in which he
had been assi gned and suggested that the RMI | eader rol e shoul d be
filled wwth Senior HP technicians. (CX. 15) Sun Lee and Craig
Reiter testified that the Conpl ainant felt the work was beneath him
and that there were better uses for his talent. (Tr. 295, 1137)
The Conpl ai nant, however, denied believing that the position was
beneath him (Tr. 1447) Rather, he expressed concern that he was
not properly trained for the RMI assignnment. (Tr. 1455-56)

At Sun Lee’s suggestion, the Conplainant initiated a PIF
regardi ng his concern over the use of Senior HP technicians as RMI

| eaders on January 22, 1997. (CX. 85; Tr. 163) The PIF
i nvestigation concluded that, “no changes solicited to the RMI
Leader and ot her ERO positions are planned to be inplenmented until
after the May 1997 ERO Training Drills, . . . . At this time, AREU
personnel are not |listed as qualified RMI Leaders in the Emergency
Response Tel ephone Directory.” (CX. 85) The PIF was then

classified as a category 4 requiring no further followup. 1d.
Thus, the PIF investigation apparently concluded that the
Conpl ai nant did i ndeed need training that would be forthcomng to
serve as an RMT | eader, but that he was not actively working as an
RMI | eader at that tinme. The Conpl ai nant, however, believing that

*The ERO is the plant’s organization designed to deal wth
potenti al energency situations.
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the investigation had not sufficiently addressed his concerns,
researched the issue at the public library on his own tine. (Tr.
548) He di scovered what, in his opinion, could be a potential
violation of the plant’s licensing criteria given his appointnent
as an RMI |eader. (Tr. 549) The Conplainant then e-nmailed Sun
Lee, Ed Gordon, and Craig Reiter on January 29, 1997, informed them
of the results of his private research, and requested that the
i ssue be re-exam ned. (CX. 17; Tr. 550) The Conpl ainant testified
that he did not pursue this issue further following this e-mil.
(Tr. 550) Craig Reiter, however, testified that he was asked to
i ntervene on behal f of Joe Anderson given the frequency w th which
the Conplainant called after the PIF investigation was conplete.
(Tr. 1136) Simlarly, Sun Lee testified that he was upset with the
Conpl ai nant because the Conplai nant harassed Ed Gordon and Joe
Anderson after the investigation of his PIF had been conpl et ed.
(Tr. 193) The Respondent did inplement a change in its emergency
pl an which nade it possible for all qualified enployees to be RMI
| eaders rather than just HP technicians. (Tr. 1024)

In late January of 1997, the Conpl ai nant suspected t hat he was
going to be termnated and began carrying a tape recorder to
protect hinmself. (Tr. 1436, 1441, 1532) The Conpl ai nant taped two
or three conversations with Sun Lee as well as his termnation
nmeeting, but denied taping anyone w thout their know edge. (Tr.
1438)

On January 30, 1997, the Conplainant nmet with Sun Lee and Jim
Dai l ey to discuss his one year performance review. (Tr. 207) The
Conpl ai nant’ s annual performance revi ew was si gned and dated by Sun
Lee on January 1, 1997. (CX. 20) Lee testified that he conpleted
this review in Novenber of 1996. (Tr. 221, 275) The Conpl ai nant
was rated as neeting expectations and a note was made of his
i mprovi ng behavi ors. (CX.  20) Sun Lee testified that the
Conpl ainant’ s rating i nproved because he sought to give hima fresh
start in 1997. (Tr. 286) Craig Reiter acquiesced in this inproved
ranking as he believed that the Conplai nant had been restraining
hinmself. (Tr. 1139) In addition to discussing this annual review,
Sun Lee also informed the Conpl ai nant that he had been ranked in
the bottomquartile of plant enployees. (Tr. 208) The Conpl ai nant
requested clarification as to howthis ranking was conpi | ed and how
it would be utilized. (Tr. 290) Craig Reiter testified that he
instructed each of his supervisors to rank their enployees based
upon certain criteria and then the results were averaged. (Tr.
1141) Followi ng this process, the results were discussed to assure
that the averages had produced no anomalies. (Tr. 1142) Using
this process, four supervisors rated the Conpl ai nant, on aver age,
as a fourth quartile perfornmer. (Tr. 292) Sun Lee testified that
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t he Conpl ai nant becane “enraged” and “extrenely angry” over his
ranking. (Tr. 290)

Thereafter, the Conpl ai nant sent an e-mail requesting further
information regarding how his ranking was determ ned and how it
woul d be used. (CX. 22) Sun Lee testified, however, that all of
this had been explained to the Conpl ainant at the tinme the ranking
was delivered. (Tr. 208) The Conplainant testified that he told
Sun Lee at this point that he had gone to the NRC. (Tr. 1430) Ed
Gordon docunented a confrontation with the Conplai nant on January
30, 1997, regarding the Conplainant’s further inquiries into the
ranki ng system (CX 91; RX. 4) According to Gordon, he expl ai ned
t he ranki ng systemto the Conpl ai nant, but the Conpl ai nant tw sted

his words to “make them sound derogatory and |ike personal
attacks.” (RX 4) Gordon concluded that he was “beginning to
doubt M. Doody’'s ability to nake rational decisions in the
wor kpl ace. His unwi |l lingness to accept constructive criticismand
his accusatory denmeanor do not inspire confidence. Hi s recent
actions over the E-Plan have nmade ne doubt his ability to base
deci sions on good HP judgnent.” Id. On March 10, 1997, the

Conpl ai nant requested another neeting to discuss the ranking
system this time with Craig Reiter. (CX 29)

In early February of 1997, the Conpl ai nant had a dispute with
managenent over his volunteer work at the NBA Jam Session held in
Gl evel and. The Conpl ai nant was upset because the conpany was not
giving himpaid | eave to work the event. (Tr. 1151) Craig Reiter
testified that, in accordance with conpany policy, the Conplai nant
was all owed to use vacation tinme to attend the event. (Tr. 1151-
52)

On or about February 6, 1997, the Conplainant net with Luw
Myers, CElI's Vice-President. (Tr. 1472) At this neeting, the
Conpl ai nant di scussed his all egati ons of intim dating and harassi ng
behavi or by managenent in response to his raising concerns. (Tr.
1475-76) The Conplainant was particularly upset about the
i ncorporation of his six-nonth performance review into his annual
review, which he understood woul d not be done. (Tr. 1477-78)

After this neeting, Mers expressed concerns about the
Conpl ai nant’s behavior to Fran Szynal in Perry’ s Human Resources
Departnment and asked her to review the Conplainant’s file. (Supp.
Tr. 227) Szynal subsequently conducted interviews relating to the
Conmplainant’s file and sent a copy of the file to Perry's |ega
departnment. (Supp. Tr. 227-28; CX. 127) Based on her review and
analysis of the Conplainant’s record at Perry, and noting the
“repeated efforts that had been nmade to try to correct the
situation and the fact that there had not been progress”, Szynal
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i nformed Myers that she did not believe the Conplainant’s situation
was correctable. (Supp. Tr. 228) Szynal initially indicated that
a term nation decision had been made on or about February 7, 1997,
but then stated that it would be incorrect to say that a final
decision was made to termnate the Conplainant at that point.
(Supp. Tr. 169, 171) She explained that the Conplainant’s
satisfactory performance review from January 1997 presented a
problemif he was to be term nated because it gave an appear ance of
i nconsi stency. (Supp. Tr. 170; CX. 124) Szynal noted in notes she
prepared follow ng her conversation with Myers that he had asked
her “to check with I egal and give hima reconmendati on on what we

could do to nmake the problem to go away.” (CX. 124; Tr. 178)
Szynal’s notes also quote Myers as saying, “the end objective
however, is to nmake this enployee go away.” (CX. 124) After

consulting with Mary OReilly in the plant’s | egal departnent, it
was deci ded that the Conplai nant would be given a final thirty day
period to correct his behavior. (Supp. Tr. 170-71, 229-30) Szynal
noted that this course of action was contrary to the recommendati on
of Dick Brant, who was of the opinion that the Conpl ai nant should
have been term nated i mediately. (Supp. Tr. 229)

Szynal further testified that, despite his allegedly aberrant
behavi or, the Conplainant was never referred to the Enployee
Assi stance Program a program used to assist enployees and
managenent w th personal problens. (Supp. Tr. 193) Szynal
testified that this referral was not made because of concerns that
a mandatory referral to counseling would further deteriorate the
enpl oyer/ enpl oyee rel ationship. (Supp. Tr. 226)

The Conpl ai nant received a nenorandum from Sun Lee dated
February 14, 1997, during a neeting attended by Sun Lee and Craig
Reiter. (CX. 23, 88; Tr. 1145) Referencing a decline in his
conduct, the Conplainant was given thirty days to inprove his
behavi or. The nmenorandum noted four areas that required
i nprovenent: the ability to receive constructive, critical
supervisory evaluations and decisions; the ability to accept

differing professional, managenent decisions; unprofessiona
behavi or/ enotional control; and teamwork. (CX. 23) The nmenorandum
warned in conclusion that, “any single incident involving

di sruptive, unprofessional, uncooperative and i nsubor di nat e conduct
will result in your imediate term nation of enploynment with CEl

You nust i mmedi ately i nprove your behaviors and attitude. You will
be given 30 days to make the necessary inprovenents.” [d. The
Conpl ai nant subsequently photocopied this letter and distributed it
to various personnel throughout the plant. (Tr. 1328-29, 1339-40)

Craig Reiter testified that the February 14, 1997, warning
letter was pronpted by behavioral problens that had been seen in
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t he Conpl ai nant begi nning in Decenber 1996. (Tr. 1144) Reiter

stated that “all of a sudden he was going downhill as far as his
behavi or, both his . . . aggression, his ability to interact with
people. He was becom ng very disruptive in the work place.” (Tr.
1145)

The Conpl ai nant wote a seven page letter to Luw Myers on
February 17, 1997, requesting that he take action to prevent the
Conpl ainant from being subject to further harassnment and
intimdation. (CX 24) The Conplai nant never received a response
from Myers regarding this letter. (Tr. 1057) Craig Reiter
testified that he viewed the Conplainant’s letter to Myers as a
violation of the 30-day letter, noting that acceptance of
managenment deci sions had been one of the Conplainant’s previous
behavi oral problens. (Tr. 1162) Reiter further noted that
relations within the Planning Unit deteriorated greatly after the
Conpl ai nant received the February 14, 1997, letter. (Tr. 1227) In
addition, Reiter testified that the Conplainant’s contact with the
NRC did not influence his subsequent decisions regarding the
Conpl ai nant’ s enpl oynent. (Tr. 1218) Likewise, Fran Szynal
testified that the Conplainant’s raising of safety concerns was not
a factor in the decision to termnate his enploynent. (Supp. Tr.
230)

On March 4, 1997, the Conpl ai nant received an i nprovenent plan
by which he was to denonstrate the progress he was making in his
behavior. (Tr. 239, 552; CX. 25) The Conpl ai nant sent two e-mails
to Sun Lee on March 6, 1997, concerning his inprovenent plan. The
first requested clarification of the conduct in which he was
prohi bited fromengaging. (CX. 28) The second was a notice to Sun
Lee that the Conpl ai nant had notified his co-wrkers that he woul d
no | onger be joking with themso as not to be viewed as engaging in
unpr of essi onal conduct. (CX. 27) These e-mmils, particularly the
second, could easily be construed as being derisive given the
rel ati onshi p bet ween the Conpl ai nant and managenent at the tinme it
was witten. The Conpl ai nant, however, denied that he was nmaking
light of the conpany’s directives. (Tr. 1484) Craig Reiter
testified that he did not see the Conplainant attenpting to conply
with histhirty-day letter, and descri bed the Conplainant’s efforts
as “malicious conpliance.” (Tr. 1157) The Conpl ainant testified
that he conplied with the terns of the performance i nprovenent plan
and received no negative feedback during this thirty-day tinme
period. (Tr. 1042)

In an e-mai|l dated March 5, 1997, the Conpl ai nant noted that
he is schedul ed to participate as an RMI | eader in atraining drill
schedul ed for May 7, 1997, and inquired whether he would receive
training for this position. (RX 22, section 3, ex. 12)
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On March 19, 1997, the Conplainant was escorted to Human
Resources by Craig Reiter for a nmeeting. He was infornmed by
Wl liamKanda, a plant director, that his progress was i nsufficient
on his inprovenent plan and he was being term nated. (Tr. 575)
Thereafter, the Conplainant filed the present action under the
Ener gy Reorgani zation Act.

Followng the initial hearing inthis matter, the Conpl ai nant
submtted a Motion to Reopen Proceedi ngs and requested that he be
allowed to submt evidence that the Respondent had falsified
training records related to his RMI | eader assignment. (AX. 5) In
addi tion, the Conpl ai nant averred that the Respondent had w t hhel d
e-mai |l records that were purported to have been deleted. 1d. The
Conpl ai nant’ s Motion was granted, and the record was reopened with
respect to the issues surrounding the docunentary evi dence which
had been purported to have been falsified or destroyed. (AX 11)

At the second hearing inthis matter, it was reveal ed t hat Ken
Weirman, Perry’s energency plant responsible instructor, had
falsified training materials that the Conplainant, along wth
Howard Conrad, and Robert Leib, should have received prior to
becom ng RMI | eaders. (Supp. Tr. 32-34; CX 115-119) Wi r man
testified that he had falsified and forged these docunents on
January 14 or 15 of 1997. (Supp. Tr. 34) Weirman was apparently
notivated by tinme constraints, testifying that he forged the
signatures and falsified the docunents rather than seek a waiver
from the Conplainant, Conrad, and Leib, because of the tinme it
woul d have taken to get the required signatures. (Supp. Tr. 50,
91) He stated that, “I needed to get training done for a |ot of
peopl e at that tinme,” but acknow edged that January of 1997 was not
his busiest tinme of the year. (Supp. Tr. 51, 53) Wirman testified
that he acted alone, was not directed to falsify any docunent by
anyone at Perry, and no one else at Perry was aware of his actions
until he admtted them (Supp. Tr. 57-58, 84; RX 22) Weirman
testified that April of 1998 was the first tinme he admtted to
forging the signatures and fal sifying the docunents, at which tine
he made a sworn statenent and resigned fromthe Perry Plant. (Supp.
Tr. 60, 84; RX. 22)

The Conpl ai nant testified that he first | earned that certain
of his training records at Perry had been falsified after he had
been term nated, and that he first gave notice to Perry of the
falsification in July of 1997. (Supp. Tr. 152)

Luw Myers testified that he first l|learned that docunents
relating to the Conplainant’s RMI training had been falsified and
forged in April 1998. (Supp. Tr. 255-56) Upon |earning of this,
an investigation was conducted whi ch produced a report concl udi ng
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that certain of the Conplainant’s training records had i ndeed been
falsified and forged. (Supp. Tr. 258; RX 22) Al t hough Ken
Weirman initially denied fal sifying the RMI training docunents, he
eventually admtted to doing so. (RX. 22) The investigation
reveal ed that the Conpl ai nant, Howard Conrad, and Robert Leib had
not received the RMI Leader training at the tinme of the
Complainant’s termnation on March 19, 1997, but that Conrad and
Leib did receive the training in April of 1997. (RX. 22) These
findings were then turned over to the NRC for further action.
(Supp. Tr. 258) Mers testified that the allegations relating to
the Conplainant’s training records had no bearing in the decision
to termnate his enploynment. (Supp. Tr. 258, 261)

Ken Freeman, the training coordinator for the radiation
protection section, submtted a request that the Conplainant,
Howard Conrad, and Robert Leib receive RMI training to Ken Wirman
sonetine after January 31, 1997. (Supp. Tr. 269; RX 18) Freenman
testified that he had expected the training to occur sonetine
before April of 1997. (Supp. Tr. 271) Freeman further testified
that he had no know edge of the falsification of the Conplainant’s
training docunments prior to his termnation. (Supp. Tr. 272)

Ti mot hy Corbett, the supervisor of support services in the
Perry training section, testified that he was responsible for
ensuring that records are turned over and properly nmaintained.
(Supp. Tr. 279) He said that he checked the forged docunents, but
did not verify the accuracy of the signatures and had no suspicion
that the documents were forged or inaccurate. (Supp. Tr. 281)

Craig Reiter testified that the Conpl ai nant was not |isted as
a radiation nonitoring teamleader in the 1997 energency response
t el ephone directory which lists the radiation nonitoring teans on
active call status. (Supp. Tr. 314; RX 13-17) Reiter further
testified that he was wunaware that any of the Conplainant’s
training records had been forged or falsified prior to his
term nation, and that the Conplainant’s RMI | eader training played
no role in the decision to termnate his enploynment. (Supp. Tr
321) Li kew se, Fran Szynal stated that she was unaware of the
forgery of the Conplainant’s name on the training docunents.
(Supp. Tr. 230-31)

CONCLUSI ONS OF LAW

The ERA prohibits discrimnation or retaliation against
enpl oyees who, inter alia, engaged in the follow ng acts:

(A) notified his enployer of an alleged violation of this
chapter . . . ;
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(D)

(F)

* * %

commenced, caused to be commenced, or is about to
conmence or caused to be commenced, a proceedi ng under
this chapter . . . or a proceeding for the adm ni stration
or enforcenment of any requirenent inposed under this
chapter;

* * %

assisted or participated or is about to assist or
participate in any manner in such a proceeding or in any
other action to carry out the purpose of this chapter or
the Atom c Energy Act of 1954, as anended [42 U S.C. 8§
2011 et seq.].

42 U.S.C. §5851(a)(1)(A)-(F).

The Conpl ai nant has alleged that the Respondent unlawfully
di scri m nated against himin the foll ow ng ways:

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

(9)

Sun Lee's criticism of the Conplainant’s team work in
Novenber of 1995 (Tr. 411);

The Conpl ai nant’ s assignnment to the HPPE unit in January
of 1996 (Tr. 1417);

Don Forbush’s criticismof the Conpl ai nant’ s work out put
in January of 1996 (Tr. 424-25),;

Pat Vol za s criticisnms of the Conplainant follow ng the
February 7, 1996 neeting (Tr. 470, 478);

The negati ve si x nont h performance revi ewthe Conpl ai nant
received in May of 1996 (CX. 9);

Sun Lee’s reprimand of the Conplainant for using vul gar
| anguage in August of 1996 (Tr. 489-93);

Sun Lee’s criticismof the Conplainant in August of 1996
for circulating a tool PIF e-mail prior to getting
approval from managenent (Tr. 535-41);

The Respondent’s deni al of the Conplainant’s request for
paid ABHP training in Decenber of 1996 (Tr. 1125-29);

The Conpl ainant’s fourth quartile ranking in his January
1997 annual review,
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(10) The 30 day letter the Conplainant received on February
14, 1997; and,

(11) The Conplainant’s term nation on March 19, 1997.

In the Respondent’s Post-Hearing Brief, it is alleged that
several of the Conplainant’s allegations of discrimnation or
retaliation are tine barred by the ERA's 180 day statute of
limtations. See 42 U . S.C. 85851 (b)(1). As the Conplainant filed
his discrimnation conplaint on March 31, 1997, any allegations of
di scrimnation that occurred nore than 180 days prior to this date
are outside the statute of |imtations. See Hill v. US Dept. of
Labor, 65 F.3d 1331, 1335 (6'" Gir. 1995)(the statute of linmtation
begins to run when the alleged discrimnatory act occurs). Thus,
to the extent the Conpl ai nant’ s all egati ons concern discrimnatory
or retaliatory acts that occurred prior to October 2, 1996, they
are tine barred as an independent basis for an ERA claim These
al l eged incidents, however, wll be considered as evidence in
resolving the tinely filed claimat issue.

Bef ore considering the nerits of the claim it should be noted
that my jurisdictionis limted to decidi ng whet her the Conpl ai nant
was di scrim nated agai nst due to protected activity under the ERA
| cannot address whet her the Respondent t ook adverse acti on agai nst
the Conpl ai nant for reasons unrelated to protected activity under
the ERA, or whether the Respondent was acting wsely or
appropriately in taking such action. The Respondent was entitled
to fire the Conplainant “for good reasons, bad reasons, or no
reason,” so long as it was not a discrimnatory reason. Collins v.
Florida Power Corp., 91-ERA-47 (Sec’'y, My 15, 1995). Thus, ny
inquiry nmust focus solely on whether the Conplainant’s protected
activity was the reason for the adverse action taken against him

To establish a prima facie ERA action, the Conplai nant nust
set forth facts sufficient to justify an inference of retaliatory
di scrim nation due to conduct protected under the ERA. See Bartlik
v. US Dept. of Labor, 73 F.3d 100, 103, n. 6 (6'" Cr. 1996),
citing DeFord v. Secretary of Labor, 700 F.2d 281, 286 (6'" Cr.
1983). The respondent may t hen rebut the Conplainant’s prinma facie
showing by presenting evidence that the adverse action was
notivated by legitimte, nondiscrimnatory reasons. See Kettl v.
Qlf States Uils. Co., 92-ERA-16, (Sec’y, My 31, 1995), citing
St. Mary's Honor Center v. Hicks, 509 US. 502 (1993). The
conpl ai nant nust then establish that the enployer’'s proffered
reasons for the adverse action were nerely a pretext for

retaliation. Id. “[I]t is not enough for the [Conplainant] to
show that a reason given for a job action is not just, or fair, or
sensible . . . [rather,] he nmust show that the explanation is a

-19-



‘phony reason.’”” Pignato v. Am Trans Air, Inc., 14 F.3d 342, 349
(7th Cir. 1994). At all tines, the Conplainant has the burden of
establishing that the real reason for his discharge was
discrimnatory. Kettl v. Gulf States, 92-ERA-16.

In cases where the enployer asserts a non-discrimnatory
reason for discharge, however, it is not necessary to engage in an
analysis of the elenents of a prinma facie case. See Carroll v.
Bechtel Power Corp., 91-ERA-46, (Sec'y, Feb. 15, 1995), aff’'d sub
nom Bechtel Corp. v. US. Dep't of Labor, 78 F.3d 352 (8" Gr.
1996); Kettl v. Gulf States Utils. Co., 92-ERA-16 (Sec’'y, My 31,
1995); Jackson v. Ketchikan Pulp Co., 93-WPC-7 (Sec’'y, Mar. 4,
1996) . Wen a respondent produces evidence that the conplai nant
was subjected to an adverse action for a legitimte,
nondi scrimnatory reason, addressing whether the conplainant

presented a prima facie case is no |longer useful. See Kettl, 92-
ERA-33 at 6. If a conplainant cannot prevail on the ultimte
gquestion of liability, it does not matter whether he has presented
a prima facie case. 1d. Thus, in such a situation the

Adm ni strative Law Judge can nmake a direct inquiry into whether a
preponderance of the evidence establishes that the enployer’s
reason is pretextual. Jackson, 93-WPC-7 at 6, n. 1.

I note that this is not a case in which a “dual notive”
anal ysis should be applied. In a “dual notive” case, if the
conpl ai nant proves by a preponderance of the evidence that
illegitimate reasons played a part in the enployer’s decision, the
enpl oyer then has the burden of denonstrating by clear and
convincing evidence that it would have taken the adverse action
agai nst the enpl oyee for alegitimate reason alone. See Carroll v.
Bechtel Power Corp., 91-ERA-46 (Sec’y, 1995); Dysert v. U S
Secretary of Labor, 105 F.3d 607, 610, n. 3 (11'" Gr. 1997).
However, where the conpl ai nant contends that the enpl oyer’s notives
were wholly retaliatory and the enpl oyer contends that its notives
were wholly legitinmate, neither party is relying on a “dual notive”
theory in advancing its case. McCuistion v. Tennessee Valley
Auth., 89-ERA-6, n. 1, (Sec’y, Nov. 13, 1991). In such a case, use
of the “pretext” |egal discrimnation nodel is appropriate because
it focuses on determining the enployer’s true notivation rather
than wei ghing conpeting notivations. In the present case, the
Conpl ai nant contends that the Respondent’s notives were
retaliatory, and the Respondent contends that its notives were
entirely legitimate. Thus, | find that the “pretextual” analysis
di scussed above shoul d be applied.?®

6Assum ng, arguendo, that a dual notive analysis was found to
be appropriate, | find the evidence presented by the Respondent
sufficient to denonstrate by cl ear and convincing evidence that it
woul d have term nated the Conpl ai nant based on |l egitimte reasons
al one.
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In the present case, the Respondent has all eged that adverse
action was taken against the Conplainant due to his continued
di sruptive and unprofessional conduct. |If true, this reason is a
legitimate, nondi scrimnatory basis for the Respondent’s deci sion
to term nate the Conpl ai nant. Therefore, the i ssue remai ns whet her
t he Conpl ai nant can prove, by a preponderance of the evidence, that
the action of the Respondent was retaliatory and not based upon
| egiti mate, nondi scrim natory reasons.

The Conpl ainant contends that the Respondent unlawfully
di scri m nated agai nst himby denying his request to attend an off-
site ABHP certification class. (Tr. 1125-27) The Conpl ai nant
averred that his request was deni ed because the Respondent w shed
to hold hi mback professionally. (CX. 75; Tr. 573, 1127, 1430-31)
The Respondent, however, presented testinony that the Conpl ai nant’s
request was deni ed due to the Respondent’s interest in bringing the
certification course to the plant site, thereby allow ng nore of
the plant’s enployees to attend the training. (Tr. 1126) | find
the evidence presented by the Conplainant in this regard to be
credi bl e. There is nothing suggesting that the Conpl ai nant had
ulterior notives other than the charge itself. There is no
evi dence, for exanple, that other enployees were given paid | eave
to attend the off-site training. Mor eover, the Conplai nant was
eventually granted paid |leave to attend the training at his own
expense. (Tr. 1127) Therefore, | find that the Respondent has
presented a legitimte, nondiscrimnatory reason for denying the
Conpl ai nant’ s request, and there is no evidence that this reasonis
pr et ext ual .

Next, the Conplainant contends that the fourth quartile
ranking he received in his January 1997 annual review neeting
constitutes retaliation for raising safety concerns, particularly
his concerns regarding his assignnent to the RMI | eader position.
The Conpl ai nant’s supervisor, Sun Lee, testified that the other
pl ant enpl oyees were ranked and informed of their ranking in the
same manner that the Conplainant was. (Tr. 218-19) Thus, it does
not appear that the Conpl ai nant was subj ect to disparate treatnent

by having his performance ranked. Moreover, the Respondent
presents anple evidence to justify the Conplainant’s fourth
quartile ranking. Over the previous year, the Conplainant had

sworn at supervisors, angrily walked out of a neeting wth
supervi sors, and responded hostilely when a supervisor refused to
renove the six-nonth review docunenting this conduct from his
records. (Tr. 266-67, 471, 500, 667, 1404; RX. 12) In addition,
three of the Conpl ainant’s co-workers, Mchael Tullai, Alen Treat,
and Marcia Bal ash, testified that the Conpl ai nant was
condescendi ng, disrespectful towards his supervisor, and created a
negative work environnment. (Tr. 1300, 1327-28, 1341) Gven this
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conduct, it is not difficult to believe that the Conpl ai nant woul d
be one of the Respondent’s | ower-ranked enpl oyees. The Conpl ai nant
presents no evidence that he was ranked bel ow poorer performng
enpl oyees or that his ranking was undeserved. Furthernore, if the
Respondent was attenpting to retaliate agai nst the Conpl ai nant by
giving hima low ranking, it would not sinultaneously give the
Conpl ai nant an annual review in which it was found that he “neets
expectations.” Finally, | note that the Conplainant’s fourth
quartile ranking is not necessarily inconsistent wwth the “neets
expectations” performance review he was given at the same tine.
Bei ng ranked in the fourth quartile does not nean that one does not
neet expectations, it sinply neans that three quarters of the
pl ant’ s enpl oyees are ranked higher. Therefore, | find that the
Respondent has presented | egitimate, nondi scrim natory reasons for
ranki ng the Conplainant in the fourth quartile of enployees, and
there is no persuasive evidence that this explanation 1is
pr et ext ual .

The Conplainant further contends that the 30 day warning
letter he received on February 14, 1997, and his term nation on
March 19, 1997, constitutes unlawful retaliation. The Respondent,
however, asserts that this warning letter was warranted due to a
decline in the Conplainant’s conduct. Simlarly, the Respondent
clainms that the Conplainant’s termnation was warranted as he did
not inprove his conduct in accordance with this letter.

The Respondent’s position is supported by the testinony of Sun
Lee, who noted “a degradation in [the Conpl ai nant’s] behavior” from
Novenber through January or early February of 1997. (Tr. 282)
Li kewi se, Craig Reiter testified that the Conplainant’s behavi or
“was goi ng downhill” and that he was “becom ng very disruptive in
the work place.” (Tr. 1144-45) In support of this contention, the
Respondent refers to the belligerent manner in which the
Conpl ai nant behaved upon being denied |leave to attend the ABHP
training and upon learning of his fourth quartile ranking. (Tr.
1118-19, 290) Moreover, Ed Gordon documented a run-in with the
Conpl ai nant regarding his fourth quartile ranking. (RX 4) Rather
than presenting hinmself in a professional manner, the Conpl ai nant
behaved so as to cause Gordon to question the Conplainant’s
judgnent and “to doubt [the Conplainant’s] ability to nmake rati onal
decisions in the workplace.” (RX. 4)

The Respondent’s characterization of the Conplainant’s
behavior is further buttressed by testinony that the Conpl ai nant
began carrying a tape recorder and recordi ng conversations with co-
workers in January of 1997. (Tr. 1436-41, 1532) Al t hough the
Conpl ai nant did not record anyone wi thout his or her know edge,
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find that such conduct could be reasonably perceived as being
di sruptive to the workpl ace.

Furt hernore, the Respondent contends that the Conplainant did
not inprove his conduct in accordance with the warning letter he
was gi ven on February 14, 1997. According to the Respondent, the
Conpl ai nant nocked the contents of the letter by photocopying it
and distributing it to co-workers. (Tr. 1328-29, 1339-40)
Simlarly, the Respondent contends that the Conplainant was
deri sive towards nmanagenent in the e-mail sent on March 6, 1997,
i nform ng co-workers that he woul d no | onger be joking with themso
as not to be viewed as engagi ng i n unprof essi onal conduct. (CX. 28)
Al though the Conplainant denied he was nmeking light of the
Respondent’s directives, | find that the Respondent could
reasonably construe this e-mail as being derisive towards
managenent given the tense relationship that exi sted between them
The Conplainant’s conduct was interpreted by the Respondent as
being “malicious conpliance” rather than a sincere attenpt to
conply with the Respondent’s directives. (Tr. 1157) Mboreover
there is testinony that the relations in the Conplainant’s work
unit deteriorated at this tinme. (Tr. 1227) Thus, the Respondent
has set forth a legitimte, nondiscrimnatory reason for
term nating the Respondent.

The Conpl ai nant theorizes that the Respondent term nated him
in order to prevent the discovery of his forged and falsified RMI
| eader training records. Apparently, the Conpl ai nant argues either
that the Respondent intentionally had Ken Wirman falsify the
Conpl ai nant’ s docunents and then term nated himin order to avoid
di scovery, or that the Respondent term nated the Conpl ai nant after
di scovering Weirman’s activity so as to avoi d exposure. Wile the
fact that such activity occurred naturally rai ses suspicions, upon
consideration | do not find any nexus between the falsification of
the Conplainant’s RMI credentials and the adverse action taken
agai nst him

First, there is no persuasi ve evi dence that anyone ot her than
Ken Weirman at the Perry plant knew of the falsification prior to
the Conplainant’s termnation. Weirman testified that he acted
alone in falsifying the Conplainant’s RMI credentials and told no
one of his conduct until April 1998. (Supp. Tr. 60, 84; RX 22)
Further, Luw Myers, Craig Reiter, Ken Freeman, and Fran Szynal al
testified that they had no know edge of Weirman's actions prior to
t he Conpl ainant’ s term nation. (Supp. Tr. 230-31, 255-56, 272, 321)
This testinony is corroborated by the Respondent’s investigation
report prepared by Larry Lindrose. (RX. 22) This report docunents
in detail evidence that Wirman had falsified and forged the
training docunents of the Conplainant, Leib, and Conrad. If the
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Respondent was engaged in a coverup, it is unlikely that it would
docunment what it had tried to coverup and then turn this
docunent ati on over to the NRC

Furthernore, | find it particularly relevant that two of the
Conpl ai nant’ s co-workers, Robert Leib and Howard Conrad, were al so
assigned to be RMI |eaders and also had their training records
falsified. (RX. 22) |If the Respondent term nated the Conpl ai nant
in order to coverup the falsification of his training docunents, it
woul d be | ogi cal that the Respondent woul d al so wi sh to coverup the
falsification of Leib’s and Conrad’s training docunents. Leib and
Conrad, however, were not termnated, and there is nothing to
indicate that they were silenced in any way. In fact, Leib and
Conrad were given the RMI training in April of 1997, as the
Conpl ai nant |ikely would have been had he not been term nated
Thi s suggests that, contrary to the Conplainant’s argunent, there
was no rush to have the Conpl ainant, Lei b, and Conrad decl ared RMI
| eaders. Indeed, the e-mail the Conplai nant sent on March 5, 1997,
in which he notes that he is scheduled to participate as an RMI
| eader in atraining drill scheduled for May 7, 1997, and inquires
whet her he will get training for this position, indicates that the
Conpl ai nant had not begun acting as an RMI | eader at the tine of
his term nation. (RX. 22, section 3, Ex. 12) Thus, the nost
pr obabl e concl usi on that can be drawn fromthe evidence is that Ken
Weirman acted alone in falsely crediting the Conplainant’s RMI
credentials, and that this falsification had nothing to do with any
adverse action taken agai nst the Conpl ai nant .

The Sixth Circuit addressed a sim lar case in Anerican Nucl ear
Resources v. U S. Dept. of Labor, 314 F.3d 1291 (6'" Cir. 1998),
where a term nat ed enpl oyee accused of di sruptive behavi or brought
an ERA action. The Court held that “an enployer nay term nate an
enpl oyee who behaves i nappropriately, even if that behavior rel ates

to a legitimate safety concern.” [d. at 1295, citing Dunham v.
Brock, 794 F.2d 1037, 1041 (5" Cir. 1986)(holding that “An
otherwi se protected °‘provoked enployee’ is not automatically

absol ved from abusing his status and overstepping the bounds of
conduct.”) The Court then dism ssed the case after finding that
t he Conpl ai nant had been term nated due to interpersonal problens
rather than for raising safety concerns. Anerican Nucl ear
Resources, 314 F.3d at 1296. Likewise, in the present case there
i s substantial evidence that the Conpl ai nant was term nated due to
unprof essional and disruptive behavior rather than for raising
saf ety concerns.

In his supplenental brief, the Conpl ainant cites Kansas Gas &
Elec. Co. v. Brock, 780 F.2d 1505, 1513 (10th G r. 1985), cert.
denied, 478 U S. 1011 (1986) for the holding that “an
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unrealistically short period of tinme allowed a Conplainant to
conply with a managenent ultimtumis evidence of pretext.” The
facts in Kansas Gas, however, are quite different fromthe present
case. In Kansas Gas, a safety inspector who reported a safety
violation was told that he had 48 hours to produce docunentation
verifying his qualifications or be fired. Id. at 1508. The
i nspector was then term nated, and his enployer refused to rehire
hi m despi te production of the docunments two weeks later. [d. On
these facts, the Court found that the 48 hour tine period was a
pretext for unlawful retaliation. Relying on this holding, the
Conpl ainant refers to the thirty days he was given to i nprove his
conduct and asserts: “Clearly, this was not sufficient tine to
conply with ‘mangenent directives.’” This argunent, however, is
patently absurd. Unl i ke produci ng docunents, behaving in a
prof essi onal manner does not require a |engthy anmount of tine.
Rather, it sinply requires a willingness to conform to required
standards. At any rate, it cannot rationally be argued that thirty
days is an unrealistically short amount of tinme to inprove one’s
behavi or.

The Conpl ainant further argues that his case is directly on
point with Keene v. Ebasco Constructors, Inc., 1995-ERA-4 (ARB
Feb. 19, 1997), where an enployee was found to have been
di scrimnated against based on his enployer’s unsupported
expl anations and an unexplained downgrade in the enployee’s

performance rating. In contrast to Keene, however, the actions the
Respondent t ook agai nst t he Conpl ai nant are neither unsupported nor
unexpl ai ned. On the contrary, the Respondent has presented

sufficient evidence to establish that the Conplai nant repeatedly
behaved in an unprofessional manner when dealing w th managenent
and created a negative work environment. Likew se, as discussed
above, the Conplainant’s ranking in the fourth quartile of plant
enpl oyees was clearly explained and justifi ed.

The Conpl ai nant al so argues that the Respondent had al ready
decided to termnate him at the time he was given the 30 day
warning letter on February 14, 1997, rather than the day he was
formally term nated on March 19, 1997. Even if true, this argunent
is not particularly relevant. \Wether the Respondent w shed to
term nate the Conplainant is not at issue. Cbviously they did, or
t he Conpl ai nant woul d not have been termnated. What is at issue
is why the Respondent w shed to termnate the Conpl ainant. To
prevail in this action the Respondent nust prove that the
Conpl ai nant was term nated due to activity protected under the ERA,
and this the Conplainant has failed to do.

In conclusion, | find that the Respondent articul ated
legitimate, nondiscrimnatory reasons for taking adverse action
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agai nst the Conplai nant. | further find the evidence of record
insufficient to establish that these reasons are pretextual or that
t he Conpl ai nant was subjected to adverse action for engaging in
protected activity.

RECOMVENDED ORDER

It is hereby RECOMVENDED t hat the conplaint of Kevin R Doody
be DI SM SSED.

DANI EL J. ROKETENETZ
Adm ni strative Law Judge

NOTI CE: This Recommended Decision and Order will automatically
becone the final order of the Secretary unless, pursuant to 29
CF.R 8 24.8, a petition for review is tinely filed wth the
Adm ni strative Review Board, United States Departnent of Labor,
Room S- 4309, Frances Perkins Buil di ng, 200 Constitution Avenue, NW
Washi ngt on, DC 20210. Such a petition for review nust be received
by the Adm nistrative Review Board within ten business days of the
dat e of this Recommended Deci si on and Order, and shall be served on
all parties and on the Chief Admnistrative Law Judge. See 29
CF.R 88 24.8 and 24.9, as amended by 63 Fed. Reg. 6614 (1998).
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